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FISH AND WIWUF[ SERVICE

Biahop Hel\ry Whipple Federal Building
1 federil Dri~1e

ron SneJJing. MN 55111-4056IN Rfl'LY~TO,

fWS/ AES.HC/()I 0382/010623

DEC 2 7 0:.,--

Ms. Molly HoJt, Attumey-Adviser
Office uf the Assistant Gcneral Counsel tor Ocean Services
National Occanic and Atmospheric Administration
U.S. Dcpar1rnent ofCommcrce
1305 Easl- West 1Iighway, Suite 6111
Silver Spring, Maryland 20910

Dear Ms. HoJl'

This is in rcspon...e to the Octob~c 23, 2002, Federal Rc,gjsler Noticc rcgarding thc "Federal

Consistcncy Appeal by BaJ'ncs Nursery, Inc, From an Objection by the Ohio Dcpartment oJ-
NattIraJ Resourccs" alld to the U,S. Dcpa11nlent of Commercc Jetter of Dccemher 10, 2002, to thc
Director ofthc tJ.S. Fish .md Wildlife Servicc (Service) soliciting commcnts on the appcal. nle
project is located ill East SarldlJsky Bay, Eril: C'uunty, Ohio.

The original project creatcd a channcl approximatcly 1,500 fect long, 55 feet wide, and 5 fcct

dccp ui;i11g dredging iechniqucs. The dredgcd material was us~d to create an earthen beml 1,500
rcellong, 55 fcct wide alld approximatcly 6 feet higll thai runs parallcl wilh the channel. 011
Apri118, 2001, 200 fCCl orlhe £1I wcslern p()Jiiorl o[lhc~ project, wh,,-re wetland cncroachment
had occurred, was rcstored to formcr topography. Thc applicant has fcquesled authorization to
maintain lh~ constructed portion of this project with the following modificatiol1S: grade the berm
to a relatively 1Inifont1 elevation or 6 feet; dividc the benn into live separate islands by cutting
<.~irculation channels every 300 feet; gradc the banks ofthcsc islands to a 4: 1 slopc to foster
wetland plant zonation; and excavate a narrow feeder channel SOU feet long and 1.5 feet dccp
from the end of the existi11g channello t11e arca orw~ter influx from Lake Erie. Thc stated
pUI"pOSC of the proposcd project is as follows from the (~orps of Engineers Public Notice: "to
ccstorc the fonner hydrulugic circulation to a ponion of East Sandusky Bay and provide irrigation
watcr for the operation ofMr. BarJlcs' nursery; estabJish new avifauJla habilat on a serics or
islands; pr()vidc dcep water fish and aquatic vcgct.'\tion habitat; arId promote the convcrsion of
about fivc acrcs ofharren mudflats to coastal w(;tlands. The applicant slates these mca~ures are
necessary as a result of scdimentation and degradation to the area caused by human activities
over the past century."

Thc Scr\licets Ohio Field Otnce has been (U1 activc parti,cipant in tllC rcview of this project ~il1ce
the pro.ject's inccption. as documcnled in thc cnclosed copies of five letters ofcolnment and two
cmail messages prcviously provid~d to the Corps. Thc Sel"Vice supports the Ohio D,""pdrtment of

~
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Natural Resourccs' denial ofthc Barnes Nursery projcct undel- the Coastal Zonc MiUl,\gement
Act and Ohio Co~lal Managemcnt Program Policies 6, 12, 14, 27, and 29 and provides
supponivc documentation as l'ol!l)ws:

Policy 12- WctJands: Tllis proj(;l:t i~ localed within Shcldon Marsh, one ofOI1io's last
rcmajning inlact coastal wclland systems. Thc majority of the Marsh is protcctcd as a Stale
Nalure Preservc, bul the outskirts of thc area are private propcrty. Thcre is. however, no physical
boundary bctwccn the State and privatc land. Althougll tIle cucrcnt chcum~1 and benn is located
on privatc property, It is noW rcsu1ting in, Clnd will continuc to result in, direct impacts to Statc
land. Sheldon Marsh is a large. conLigunu.s, high quality. wetland system that has bccn
dcsignated a Category 3 wcLland (supporting superior wetland functions) by the Ohio
Environmental Proteclion Agency. This project will very likcly contribute to the degradation 0[
this system by lncreasing sedimcntation and erosion, potcnti.uly introducing exotic invasive
species, and alteriLlg the hydrological pattcms of the wctland complex.

Policy 14. Rare and Endangercd Spccies: The completcd portion orthe prnject is locatcd
adjaccnt to an area designated by the Selvice as critical hubitat for the piping plovcr (Charadriu.S'
melodu.\"), a federal and State enda11gered spccics. The plover nests on shoreline and isla11d
sandy beachcs with sparse vegetation and lhe presence of small stones or cobble. Areas within
Sheldon Marsh that contain these elements are includcd lmder lhe c\-itical habitat dcsigni1tion,
thuS rcquiring consultation wiLh lhe Service under scction 7 of the Endallgered Spccics Act for
ClTly action by a F cderal agency that would Tesult 1,1 the destruction or adverse modification of thc
designatcd habitat. The projcct portion of Sheldol\ Marsh does not conlain the constitucllt
clcmcnts .U1d, theretore, is nol included j\l the area desiglli1tOO as crilical habitat. Thus, it is not
subject lO seclion 7 consultaltou requirenlents. It does, however, provide foraging habitat for the
plover and a myriad of nther birds and waterfowl, including thc bald eagle, a Federal thrcatcned
and Stalc cndangered species. Allhough extremely rare, pluvt,TS were seen utilizing Shcldon
Marsh in Seplember of 1999, and bald eagles arc rcgularly seen there. Sheldon Marsh is one of
the most commonly v1siled l'taceg in Ohio to observe migrating bir~, shorc birds, and rare
species. Thc "barren mudflat" habitat that currently exists on the site providcs a wealth ofillSe(:tS
and othcr invertebrates for shorcbirds and, when \n\JIldated, providcs fish and o\heT aquatic food
source~ for these birds. During ~erl.ail1 times ofycar, this area 111ay he used for fish spawning Clnd
as a fish nurscry area. Overall, this area is rich in d1versity and is a valuablc habital for the fish
and wildlife 1n the area, including the piping plover and bald caglc. Eagles generally avoid arcas
lhal are disturbed by humans. Any modification of this hahilat could negatively affect thc pip1ng
plovcr, bald easle, a\ld other birds, by reducing the vulue of the habitat for thcsc spccics. We do
Ilul b~li~ve lhal dislurbing this systcm by creul\ng 'c1'1d maintaining the chalmcl and islands wj11
actually tmprove the existing habitat for any of the species mcntioncd above.

Policy 6- Water Quality, Policy 27- Fisheties Ma1lagcnlcnl, and Policy 29- Wildlife
Management: On a sltc visiljn 2001, Service staff obscrvcd areas where the chaImel was
causing erosion along the wetland area, and thc cxis1ing benn was eroding i nto thc marsh.
Although futurc rcvcgclalion of this area may reduce CTosion. turbidity and sedimentation ill thl.:
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Without carclul management of the arca and continuou~ efforts to control inv,Lc;ive vcgetation,
~tJch as puTJe loosestrifc and Phr(:t,t;mite.\' sp., thcse islands may beco1ll(: infested with lhese
spccies, whjch out comp~le nativc pJC111t spccics and provide little bcnefil to native wildlifc. If
this area were to be regularly m~agcd to control inva.,,1ve species, this could likely involve thc
use of herbicides and heavy nlachinery, wluch fllJther altcrs the natural state ofthc marsh and
d1stUrbs Ihc ecOSySlC1D. nle pruposed islands will provide artificial nesting and furaging habitat
for opportunistic species such as Canada geese and gulls. 1nc increa."ed prcsence ofthcse
spccies will dccrea.~e tllC value ofthc marsh for other nativc bird species. Grazing and ncsting
actjvities of Canada gecsc can reduc~ lhe (1vailablc nalive marsh vegetation, which would rcsuJL
in altering and/or reducing foraging and brccding habitat for other native specjes. Gulls are
voracious prcdator~ ofthc eggs and chicks of other bird species and, therefQre, should not be
encouraged to l1est in area where rare bird specics breed.

Furthem1ore. wc question the purported value to fish of the "deep watc:r habitat" provided by the
excavatcd channel. The channel will have minimal value as overwintl:ring habitat and liute
value during lhe remainder of the ycar unless submersed aquatic vcgetatlon becomes established
in the Chal1Ilel. Scdlment accumulation in tho channel and thc periodic maintcIlance dTedging
lhat will likely be needcd to caudress that accumulation will preclllde the establi~hmenl of

vegctalion. Regular mainlena11CC dredging will also continually disttlrb the adjacent marsh
ecosystem, reducing tllC quality of the habilat for birds and other wildlife. The channel will also
provide a potential pathway for invasi ye species to movc into areas that thcy do not CUrreIl1.ly

OCCltpy-

Fj1'a\ly, aftcr having discussed this project with other agency officials and Servicc biolo~sts, our
field staffhelieves that oth~r altemativcs Cxisllhat could bc desjgTled to providc Barnes Nursery
with sufficient water to meet its needs while avoiding impacts to Shcldon Marsh. It docs not
appear th.,\t these alternatives have been fully examined by thc applicanl and/or thc Corps to
dctcrminc jfthey are rcasonabJe alld prudcnl and capable ofproviding sufficient watcr.

Due to the valuc o[thi!; area as one of Ohio's last rcmaining intact coastal wetland systems,
incJudins its value to piping ptovcrs, bald eagles, and othcr fish a11d wildJi re r~$Our\:c:i. l11e
Scrvice recommends that the U.S. Department of Commercc rcjcct Ihe appeal submittcd by
Barnes Nursery,lnc.
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Sinccrcly,

~".O'

Actjng Assistant Regional Director

Ecological Serviccs

tnclosures (7)

cc Mr. Paul Ba.luridge, ODNR, REALM, Columbus, OH (without enclosurcs)

Ral1dy Boumiquc, OEPA, 4UI/Wetland Scctiol1, ColumblL~, on (without enclosures)

~I 1"
i-.-
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FISH AND WILDLIFE SERVICE

£Qological Servi"C5
6950 Americana Parkway. Suite H

Reyaold.sb\lrg. Obio 4306S-4127

COMM; 614/469-6923 FAX: 6141469-6819

August 21, 2000

Dear Mr. Frapwell:

This letter summarizes our comments stemming from Ule July 26, 2000 meBting about the
dredge and fill project by Barnes Nurs~ry J Inc. adjacent to Sheldon Marsh In Erie County ,
Ohio. The meeting took place among the Corps, Ohio Department of Natura! Resources,
Ohio Environmental Protection Agency. and u.s- Fish and Wildlife Service. The Barnes
Project was ( 'riginally authorized by the Corps on June 20. 2000 (PCN 2000-01800) under
Nationwide Pem1it #27 (restoration activities).

We ~cho the
Enl/ironment~

endangered
Resources dc
Environment.
you. We ask
Mr. Barnes th
Agency's Au.Q

c.oncemG of the Ohio Depar1ment of Natural Resources and Ohio
II Protection Agency regarding wetlands and critical habitat for the Federally
,iping plov~r (Ch8radrlus meJodus). The Ohio Department of Natural
Icumented its concerns in its August 3, 2000 letter to you. The Ohio
II Protection Agency documented its concerns in its August 1. 2000 letter to
that the Corps follow through on your July 26, 2000 promi&e to imptement with
~ three actions documented at lhe cnd of Ohio Environmental Prot8ctiOn
ust 1 .2000 letter .

We also belle'
not have beer
Department 0!
the dredged rr
implemented 1
recommend tt
natural conditJ

ve Sheldon Marsh is a Class 3 wetland for which a nationwide pe~it should
\ Issued. A"'er reviewing the dredge and fill site with personnel from the Ohio
f Natural Resources and Ohio Environmental Protection Agency .we ask that
1aterial be returned its original location with bast management pracllces
to miniml.ze degradation of water quaUty and wIldlife habitat: We also
lat restori1tlon measures be taken to return the dredge site to Its former
on.

We informed you at the July 26 meeting that Sheldon Marsh is currently proposed as critical
habitat for the Federally end~ngered piping plover. The Barnes dredge project occurred
along the boundary of Sheldon Marsh that may have foraging value for piping plovers ilnd
other shorebirds. Under the Endangered Species Act of 1973, as amended, the Corps
must conference with the U.S. Fish and Wildlife ServIce when proposed. CJitlca! habitat will
be adversely affected by 8" action subject to Corps approval. PrIor to the July 26 meeting,
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~CI...~... J4 .IK~.~; ,

Sincerely,

{JI Jc #3 t.ttft(I-f
Kenneth c. Lammers
Acting Supervisor

cc:
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FISH AND WILDLIFE SERVICE

&:OJOiial Services
6950 Amerlca.na Pukway. S1lite H
ReynoJdsburg, Ohio 43068-4127

COMM: 6141469-6923 FAX: 614/469.6919
October 13. 2000

Dear Mr. Montone:

w~ appreciate th~ opportllnity to comm~"t further on the Be.rn~s Nursery, Il'\c. drerlge
and fill project in Ohio along wIth associated restoration. management and the initial
authorizatioll by the Corps of i1.s associated NatjonwJd" Permit #21 (PCN 2000-
018001. We received and reviewed your September 29,2000 fax and relat&d email
notices penaining to "the Proposed Compliance and Management Plan for Deep Water
Habitat and Bird No$"ting Islands in east Sandusky Bay. Erie County. Ohio. We also
received your Augl.Ast 30, 2000 email mo.s~age addressing chronoloay of eVent5
penaining to NWP 127 permit issuance and proposed critical habitat of the Federally
endangered piping plover !Ch",sdrius melodtls). We provide comments PQ"aining "to
bo'1:h wetlands and endangered species.

Wetlan~

We are very disturbed that your September 20, 2000, jetter to Mr. Robert w. Barnes
seem& to indicate that NWP #27 is still in 8ffect. While it is tnl~ Mr- Barnes is not in
cQmpliance with the previously issued NWP #27, the import3nt remedy is full
restoration and NOT a return to NWP #27 complier\ce. At the multi-agency meeting
on July 26, 2000, and in our AuguSt 21, 2000, letter to the Corps we Bsked that the
NWP #27 permit be rescinded. We also asked that Mr. Barnes be required to undergo
the full 404/401 permit process to allow maximum time for multi-agency planning.
revi~w and lVorkable solutIons. Based on the fact thot Mr. Barnes' true need is a
source of water and not Nrestoration" , NWP #27 $liUuld never have been issued by the
Corps to Mr Barnc$. The NWP H 27 should never have been issued also because tne
Sheldon M81.sh area is a Cla5s 3 wetland and is uscd by the Federally endangered
piping plover .
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.Elli1anaered Scecles and Critical Hablta!

We are very concerned that the Corps and Mr. Hobert W. Barnes have not

acknowledged or offered assurances that the Feder<3llly endangered pipin9 plovffr ~nd
it~ proposed critical hahltat will be addressed. TherE~ is no mention of tho piping ploV'er
Ot Its proposed critical habitat in your September .20. 2000, leuer to Mr. Barnes.
There is no mention of the piping plo\lef' or its propol~ed critical habitat in the Proposed
Compliance and Management Plan for Deep Water Habitat and Bird Nesting Islands.
The above paragraph in which we ask for rejection of the Compliance and
Management Plan contains many of the reasons the plan is detrimentnl to the piping
plo\l"r and its proposed critical habitat. The dredge I~nd (ilJ activity conducted dufing
June and July 2000 alregdy adversely impacted mud flats valuable to the piping plover
and Other shorebirds for foraging. Botn the Corps and Mr, Barnes will not be in
compliance with the Endange'.od Species ACi[ unle~s the five steps we recommend
below are implemented.

The Great lakes piping plover was listed as Federally endangered in1986. Sheldon
Marsh and one other site in northern Ohio were o1ficially proposed for plpi"9 plover
critical habitat designation on July 6, 2000. The piping plover h85 rernajned on our
county-b8sed list of species with Federal statu:o for n,any years in the eight: Ohio
counties containi"g Lake Erie shoreline. Sheldon Ma,.~h is an 8nnual migratory rest and
foragi"Q location for pipIng plovers. In recent years, piping plovers were observed
displaying courtship behavior which means Sheldon r.."'8r$h may some day be used by
breeding pipina f\Jovers to nest and raise young.

As you know, Section 7(a){2) of the Endangered Spe(~ies Act of 1973, as amended
thereafter, ESA) requires a Federal agency (e.g., the <:orps) to insure that any action
authorized, carried out or funded by tne agency is not likely to jeopardize the c.ontinued
existenc8 of M Federally listed species or result in th9 destruction or advorse
modification of habitat for the SpeCi6$. To paraphras~ Section 7(a){4) of the E$A,
each Federal agency fe.g., the Corps) shall conference with the u.S. Fish and Wildlife

~
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Service on env action which ;5 likcly to result in the destruction or adverse
modlflc8tion of proposed critical habitat tor 8 Federelly propo6ed or listed species.

It is true the Corp's Gary Buck. and our offic~' $ Habitat Conger"etion biologist Ken
Multerer met in good faith on June 14 to discuss the Barnes Nursery project.
However, the discussion on June 14 focused only on wetland issues. Ken Mutterer
did not concur with issuance of NwP #27 at that time, and we did not see th. NWP
#21' permit in our office for review at any time prior to its is5Uance.

No endangered species issues were dfscu$sed by the Corps and our office prior to July
26, 2000. This mean~ the Corps issued NWP #2? to Barnes Nursery, Inc. without
consulting with us about endangered 5pecies. This Is why I verbally notified the Corps
and other agencies ~t the int8ragAncy m~etin9 on July 26 about the fact that Sheldon
Marsh is proposed as piping plover critical habitat. As a follow-up to the July 26
meeting, we sent our August 21, 2000, letter giving written notification of the
proposed orJtloal habitat. The Barnes Nur-sery, Inc. dredge end flIt project has thus
become an example of why the Corps Nationwide Permit process sometimes does not
adequately &ddress endangered species issues.

ES~and Wetland Rec.ommend~

The Barnes

integrity an~

The project i

Habitat and

further degrc

these rBasan

~ursery , Inc. dredge and fill project has already $eriou$ly impacted the
hydrology of Sheldon Marsh and proposed piping plover critical habItat.

~!1d its Proposed Compliance and Management Plan for Deep Water
Bird NestIng Islands also represent serious long-term threats which will
Ide the quality of Sheldon Marsh and pIping plover critical habitat. For
~. W8 ask the Corp$ to implement the following step~.

11 Cegst: ~" dredge and fIll activity; rescind the NWP #27 permit for Barnes Nursery.

2J Reject and dO NOT implement the Proposed Compliance and Manageme"t Plan
for D~ep Water Habitat and Bird Nesting Islands. The Plan is harmful to Stl"ldon
Mar$h, 'to piping plover proposed critical habitat and to the piping plover itself .
Causing harm to a Feder~lly endangered species constitutes take under the ESA;
the Corps and Barnes Nursery are not currently authori~ed under sections 7 and 9
of the ESA, rssp8ctiv8ly. to conduct t&k@ of Federally endangered spocies.

3! Immediltely require and implement full re6toration of the Barnes Nursery dredge
and fill proJect area. Vegetation, soils and hydrology should be restored to their
initial condition prior to June 14, 2000. We are 9180 th8 Corps is requiring
Barnes Nursery to gt9blllz& the spoil piles Wi1h grass seed ::IS an interim and,

hopefully. 1cmporary measure.

4) Require Barnes Nursery to undergo full individual 4041401 permit review at both
State and federal lovel5. We ask the Corps to allow our office and 811 other
Federal or State offices involvQd to fully review any permit for wetland and
endangered 5pecies concerns bofors the permit is issued. It is ol.Jr hope Th&l

~1!.~.
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5) .onc\
~iectic
de"ell

piping
combl
Sectl'

Jrrently with Item 4 above, Initiate informal conferencing with us under
tn 'fa) (41 of the ESA in preparation for formal conferencing and
)~ment of a formal conference opinion to addrea$ Concerns about propoled
plover critical habitat. At the Corps request, it may be possible to

ne the conference with m~ndatorv consultation already required under
In 7(a)(2' 01 the ESA for the Fedttrally endangered piping plover itself .

$;ncerely,

~1!7~
Buddy e. Fazio

Endangerod Species

Acting for:
Kent E. Kroonemeyer

Supervisor

cc: Honora
Stu Le~

Wayne
Kim Bal
Lisa Mc
Ric QUE
Laura H
Ron Rt:1

bfe George Voinovich, U.S. Senate, Columb\Js, OH

VIS, Chief, ODNR Div. Natu181 Areas and Preserves, Columbus, OH -
Wgrren, Chlet, ODNR Div. Reel Estate and land Mgt., Columbus, OH
<er, Dlv. Real Estate and L",nd Mgt" Columbus, OH
Irris, Chief, OEPA Div. Surface Wat~r, Columbus, OH
:en, OEPA Div. S~rfa~e Wator, ColumbuG, OH

098", USFWS-R3-TE,'Twin Cltias, MN
.~nidcr. U$FWS-R3TE. Twin Cities, MN

[,

!~
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To: michasl.g.montone@usace.army.mjl
cc: Ken lammer8, Angela BoyerIR3/fWS/DOI.
cc:

SUbj8~: Bame5 Nursery Interim Co~~ve Measure!

DeJrMr. MI

The u.s. Fis
the Buffalo (

by thc: .pplic

a) Approxim
eliminated b
b) The cham

associa1ed $C
c) Any exce!

d) Applicant

tland Wildlife Service has finished reviewini the Interim CorTtcbve Mea.surec, a.~ i,~sued by
;orps ofEngiDeers, for the Barnes Nura,ry project. Specifically, the measurec agreed upon
ant include tbc fo1lowing'
ately 300 linear feet of the CXijling benn (at the western ~d of the project) wilJ be
II backfilling the paJa1Jel channel to restore the area to pre-construction contours.
.el wjll be backfilled in "revtrse order" with the goa] ofresroring as much ~p5oil (and the
ed bank) as po$sible to the near surfa(;e of ~ project are-a.
s bacJdi11 material w;jl be removed to an upland location.
will be responsible for contro!1it\g fnvB.sive plant specie£.

1 be Service
Federally JiSl
Sheldon's M
using rrus are
area at this ~
In addition, a
producin~ 101
a,lso recomm,
April 15.Sunc
that any resto
adversely ma
Act.

s very cor~em~d with the impact tha( thc~e actions could have on tll~ pipirlG plovcr, a
cd end2ngcrcd species, and the proposod Ctitical Habitat for the plover that exists in
~sh- At this time of year, piping plovers and many other species of migratory birds arc
a for foraging, breeding, nestina, or as a stop-over site durin, mIgration. DisnJrbing this
lnicu1ar time win in~asc sedimcntation. adven~ly modifying the plover's Critical Habiral.
ctivitios related to restoring the area. at this time would likely include ~avy machinery ,
ad noises that would discourage plovers and other migratory birds from uaing the area. Wc
!nd that dlese mc&S~cs be PQjtponed to protect fish spa\Nnjng that normally occurs from
IS. Piping plovers noI1l1al1)' remain in this area until October, conacqucntly we: request

ration activities be po8[poned Wltil then. Anyactivities occumng before October could
dify Critical Habitat for the plover, which constitutes "tab" ~der the Endangered Species

In the past, U1

conditions. 1
We contin~e .

umque ecosyJ
erosion. We
estabhshed VE
meantime, wc

colonizing thc

e Service has reque$f~d that Barnes Nursery restore The entire area to pre-distUrbancc
b-: r~o~ing behind this is ~plained in the Service's October L3, 2000 lctter: to the Corps.
~o bf'.lieve that total reStor..tion of the area is Ihe only way tO prevent tbc ~grada tion of this
item. We undersTand that the area. in questJon has been ~mporarily seeded to mmmlize
reel that since this is not an appropriate time (I disturb the mush, the temporarily
!getation will provide some form of stabilization d\lring this glowing season. In The
.feel it is appropriate and neccssary for Bames Nursery to prevent invasive species from
~ area.

Th~ecQmme

Stat. 401, as Q

consjitent wjt

Wildlife Serv

nts have been prepared under the authority ofthc Fi~h and Wildlife Coordination Act (48
mended; 16 U.S.C. 661 et scq.), the Endangered Speci~6 A~t of 1973, as amended, and arl';
h the intent of the National Environmental Policy Act of 1969 and the U. s. Fish and
lce's Mitigation Policy.

If you have questions, or if we may be offl.n1hcr assi~tance in thi& matter, pJ~a.se contact Megan Sullival1
at extension 16 in this office.

~ 1i
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To: Micha8J.C;.Mon1one~usaC8..nny.rnil
cc; Kim.8Iker~dnr.&tat~.oh.w. KenneVt-Lammorl@fws.gov.

ric.quMn~.pa..state.oh.~1 S\u.L.~is@dnr.s~.Oh.us
Subject: Bame$ Nursery

Mr. Monfone,

The Servicf! has been infomtf!d that Barnes Nunery has begun work within SheJdon'i Manh.
SpecificRJly we understaDd that they have begun to fill tne ~egtem 200 ~et of the excavated channel and
will be constructing a neW inlcf it\to Sheldon's Matlh at ~e end ofthc. fillcd portion of the channel.

W c are very concerned with these actiona. A' we smted in 01Jr AJ)lil 11, 200 1 e-mail, this area bas been
designated as ~ro~oged Critical Habitat for the piping plover. Because Sheldon's Mmh has been
dcsjbrnated as proposed Critical Habitat, actioD6 which may result in adverse modification of the
Shcldon's Marsh area req\l~ coofel:enoing with U.S. Fish and Wildlife S=rvice undcr thc Endangered
Spccl~s Act (E:SA). We sU'Ongly advise in!onnal confcrcncing at this time becaU$e foInla) copf~~cing
may become necessary in the futurc. Wc anticipatc that thc fmat notic;c offici~1y de~laring Sh~1don'5
M"rsh as Critical Habiul will be published soon. funhcr information regarding this Critical Habitat
proposal can be obtained on rhe Service's websire at http:llplover.~.So vI.

After our April 11, 2()Q 1 email and several follow-up messages and phoDe calls betWeen yourself and
Ken Lammers. Actin~ Supervisor for thii office, we were expecting to be consulted further on Tht-~ i...~ue.
We believe mat fo11ow.up congultation is w&1Tanted in this case. and we feel that our April 11, 200 1
comments were not appropriat~ly considered when Inc dccision was madc to grant Dames Nursery
permission 00 COlnIllcnce constrUction on this projecl. A~ was diSCU9$ed in our email, there are
appropriate times of )'ear when it would be acceptable tO commonce work in this sensitIve area in order
to resrOre it {0 its pre-disturbance condition; however, we do not believe that this is the correct lime. A~
this is the time of year when piping plovers are likely to be in the area. and 1his is part of the brteding
season for the plovers, we believe that it is inappropriate and unacceptA111e tO begin construcrion now.

Furthermare. we understand that construction began yesterday. April 16,2001, before dIe official letter of
permission was received by Barnes Nursery, and before the letter had been sent by the Buffalo Curp~.
W~ do not understand how 3nd why construcrion was al1owed tO commence at this time, before the
appropriate letter had been issued. In addition, we have questions regarding the work that is apparently
permitted. The interim corrective measures outlined in your Apri14, 2001 email did not include any
mentlon of excavation of a new inlet adjacent to the end of the area to be fIlled. It is our understanding
that in order to ~cavate a new inlet, either a N.tionwide or Individual Pemrit wo~ld be necessary, since
waterg of the u.s are involved. Pleo&e provide us with sOme explanation of these events, and includc a
copy ofthc: approved lct(CT [0 ~arnc5 Nursery dO5CribinS the interim CO1T(;Ctivc mcasure~ requested by

the Corps.

We fully expect to be consulttd tUrther on thig project. and we would have appreciated notification in
advance of any pe'rmit i$*lled to di$tuTh .qhelrlnn'~ M~h. We would lik:e to reiterate that sinc~ this area
is proposed Critical Habitat, we must remain fUlly involved in this reSl.llatory process. Once a final
Critical HabItat designatiOn is obtaint;d. thc Corps will bc obligated to obtain U .S. Fish and Wildlife
Service concUITence before (;QIIUnelICini project! within areas designated as Critical Habi\at. Without
our concUTTence, any adveret modifLo8tlon ofCrttical Habitat will be conStrued as 'take' under the ESA,
and can be prosecuted. We strongly encourage you to consult further with thlS office regarding this
project. FutUre corresponden~e can be d;1'sct~d to Ms. Megan Sullivan, biologist, and Mr. Ken Lamn1ers,

At:rin8 ~\J['1ervi~(\1' in thiA office.
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United States Department of the Interior

FISH AND WILDLIFE SERVICE

Ecological Services
69.So AmeriQna PaJk'4"ly. suire H

Rt.ynoldsbW'g. Ohio 4:3006-4127
(614) 46P-o92),rAX (6i4) 46~.0919

I '..." , , ')t\ O I

-.~ ~ v.

Lt. CoiGnel Glen R. DeWillie
Buf".alo Disn-ict, C()fpl of Engineers
1776 Niagara Street
Bt1..+'falo, New York 14207

.4.t'.ention: Re~.!latory Branch, Mr .Michael Montone

Dear Colt]ne! L>eWiUie:

The u. s. Fish and Wildlife Service bas completed reviewing Public Notice No. 2000-02170(1), datcd
May 11, 20()1. Thc applicant, Mr. Robert W. garneA, pre~ident ofBames Nursery, Inc., proposes to
dredge and dischargc approxjmately 14, 100 cubic yards of ~laterial affecting approximare]y rw/} acres of
mudt1atS, in as~ia.tiol1 with a project COMtt'UCted in w"tefs ,ofth. United States. Mr. Bame& is
requesting this authoriution after-the-fact in order to maintain d\e project he constructed durin& July
2000, and a1so is proposing new modifications. The proj~t is located within Sbe1don Marsh. at 3511
Cloveland ROid West, Huron, Erie County, Ohio.

The purpose of the proposed project is to restore the: former hydtoio&ic oircutation to a portiOn of the Easi
Sandusky Bay, and providc ilrigauon water for opCI"4tion of:Mr. Barnes' nursery~ eatablish new a.v1faU11a
habitat on a series ofislands; provide deep water fish and aquatic vegetation hi.bit..t; and promot~ the
conversion oiapproximately flVC: acr,"5 ofoarren mudflati to coastal wetlar.ds.

Tne original project created a ch3mI"iel approxin14tely 1,500 feet long, 55 feet wide. and 5 fe~t. deep using
dredging techniques. The dredged Jr~'1"iil wAS used ;0 create a."'1 ea..-me."l berm 1)500 f~t long, SS feet
wide and approximately ~ix feet hig}-J, that runs parallel wit:h t.'1e channel. On .A.priI18, 2001, 200 feet of
the {';11: w.&tem portion of the project was restDred to forn1er .topo~phy whett' wetland encroachlnent
ucCuJ led. Thc applicant r,aa. re'iue\}ted aut.~cri7.3.tion to mai.T1'tai'1 the consuucted pt:)ttion of rni~ project
with the follo1,\-ing modification$; grade t.~ berm !0 a relntiveJy unifonn elevation of six feet; divid~ the
benn into five st;parste islands by cutting ci!1:'ulation channols every 300 feet; grade the banks of these
islands to a 4:1 slope to fosrer wetland pJanf %onation; c:xcavla~ a narrow feeder channel 500 feet long and
1.5 fee-t deep from the ~nd Qfw existing chsnnel to the area of water influx from Lake Erie.

Tl\is project is located within Sheldon Marsh, one of Lake Erie's last rcmaininR intact coastal wetland
systems. The majority of the Marsh is protected as i State Nature Preserve, but the OUt3kiIts of the area
are private property. There is, however, no physical bound3~ between The State and priVBte land.
Although the current chaMel is located on private property. if is now resulting in, and will conUnue 10
result in direct impacts to State land. Sheld/)n Marsh ii a lar~e, contiguous, hi&h quality. wetland system
that bas bccn designated a Category 3 wetland by the Ohio E;P A. .Il1e construction of this project will
very likely contribute to the degradation of this $ystem. The Service would like tO clarify the purpose uf
this project. We ref\lfC the notion that this proje~t is a wetlaJ\d re.t0t2tion project, and assert that the main
focus I)f'the project is tD provide water to Bames. Nursery. 11le proj~t ma}l bav~ been des~gned with
ccotogical bcn~fiu in mind; howcvcr, the actual purpose is to) provide a water source. Prior to
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addition, one of the only species of fish that would utilize silty waters is carp. an aggressive species that
prevents furore coloniunon by other fish species and disrupts the groWth of aquatic vegetation 'that may
provide forage for bir~ and wildlife.

At the siLe vis\
were aii1'cssi~
It is our belief

maNgemento
become infestc
native wildlife
the use of herb
th~ ec;osystem.
species s~h ~
value of the m
easjly red~e tJ
foragini and bJ

t. we examined the recently fC:StOred area ofwctland cncroachmO\l. Thc two spectei that
'('ly recolonizini the lrel were purple loo$estrife and Phragmires ~p. , both invasivc spccies.
that these spe,ios are likely tO dominatc the proposed islands aa woll. Without carcful
f the arta and continuous effom to control Jnva$ivc vcgetation, these islands will elsily
'd with these species, which out~compete native plant species ~nd provide little bcneflt to

If this area were to be regularly managed to conuol invasives, this could likely involve
Icidei and heavy machinery, which further alters tbc natural state of the rnaBh and disturbs
Thc proposed islands will proyjdc artificial nesting and t'oragjnl habitat for opportunistic
CiJ~di geese and gulls. The increased presence of these species Will likely dtcrea.se the

Irsh for endemic bird species. GraZIng and nesting activities of Canada ,eese and gulls can
le available native marsh vegetation, which wouJd result in alterinl and/or reducing
'ceding habitat for endtmic species.

.F~t'e. ~

Ch9nnel~ gUt:h
introducr; nun-]
invasive specie
maintenance !0

ecosys~, ana
the existing ch~

water. further d

'e question the value Gfthe .'deep water habitat" provided by the cxc..va1cd "hllU1el.
as this One did not exist within thc mat'h prior to COnst1\1ction, and their presence now ~y
rlJIrsh speciei into the marsh. The channcl will provide a potential pusagew~y for
~ to move into areas that they do not current1)' OCC\lpy, Thi& ~hannel win ~quire regular
keep it from fiJ1ing wIth sediment. Regular maintenance will continually disturb the
will likely reduce the quality of the habitat for birdg and other wiJdlife. The large siu of
nnel could potentially mcourage trespassing boate.rs, osptoially during times ofhigh
ist\lrbini the area.

Finally, the Ser
of the marsh. ,
project, it will t
communjcatiol1
rest of the mars
wetland arC'a~ ~
almost oompler
hu littlc water

rice is very conccmcd that the presence of the islands and channel will altt.r the hydrology
r'here water would nonnally be distributed to other areas of the marsh. wjth the proposed
e funneled into thc channcl at a r&te of approximately 350,000 gallons ptt day (personal
with Sharon Bames). This is a sianificant anlount or water that is being divmed from the
1. Diversjon oftbi~ water could ultimately affect the fonnation and maintenance of
ithin the marsh. The berm that is pre~ent nl)w obviously affects the flow of water , aa it
:Iy $Oirea-\es a large area of mudtlat$ and wotla.nds from the rest oftbe marsh. This area
low and willlikcly dcvQlop into a differcnr t)rPe of habitat, ifit remains thjs way.

Bccausc I>ft!1c v;AIUt: Uftlli5 ~ W fiih and wildlife resl>urces. its value 8~ one of Lake Erie'glast
remajning coaStal wetlan4 areas, its value {0 th~ cndanlered pipini plover and The threatened bald eagle,
and its relatJveJy W1diar\lJ"bed natW'.. the Servic& recommend~i tha.t the permit, as propoaed, be d=nied.

) SPECIES COMMENTS: The proposed project tics within ~ range ufthe h$1.)rl f'.I\Sle
~, Fed.r8U'j listed tMeatened and endangered species, respective;ly. Both ~cio~ U$e this
.The project, as proposed, is likely to adverscly modify this arc~. df:.creaslng its potential

d other ~pecin,

ENDANGEREI
Knd piping plov,
aren for foraginJ
value to these 31

The proposcd project lies within the ransc of the Indiana bat, eastern m4$$asauga, Lake El'ie water .:nske,
and lakeside daisy, Federa11y-li~tcd cndangcrcd and thr(;atCD(;d species. Due to the project typt awl
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locarion, the project. as propogeod, wi11 have no effect on these species. Relative to these species. this
precludes th~ need for further action on this project ~s required by the 1973 E.l\dana~ed Species Act, as
amended. Should the projcct be modified or new information bccom~ ~vai1AbJe that indicates listed or
proposcd spe ;ies may be affectcd, consultation shoutd be initia~.

These comments have been prepared under the authority of the Fish and Wildlife Coordinarion Act (48
Sta.t. 401. as amended; 16 U.S.C. 661 et seq.). the Endangered Species Act of 1973, as amended. and are
C.ODSjSt~t with Ihe intent of the Nationa1 F.nvironmentat Policy Act of 1969 and the tJ. S. Pish and
Wildlife Service's Mitigation ~olicy.

We apprec.:ialc t11i~ opportunity to provide the above comments. If you have questions, or ifwc may be of
t"Urther Jssi~tance in this matter, please contact Melan Sullivan at extension }6 in this office.

Sincerely,

~~~
Kenneth C. Lammers

Acting Supervisor

cc: DOW, Wildlifc EnviI"ownental Section. Colwnbus, OH
ODNR., Division ofR.eat Eicate & Land Managcment, Columbus, OH
Ohio EPA, Water QIJa]i1y MonitQring, A1tn: R.i,k ~een. Columbus. OH
US EPA, Office of Environmen~l Review, ChiCAgo, IL
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IHrORMATION

FISH AND WILDLrFE SERVICE

E,oloeical Services
69SD Amenc:ans Parkway, Suit~ H
Rcynold5b~rg. Ohio 43068-4132

(614) 469~92J/FAX (614) 469-6919
July 30, 2001

The u. s. Fish
rexnedial ~CtiOI
nay. The f()Uo

GIld Wildlife Service bas reviewed the proposal by Barnes Nursery. Inc. to complete interim
~ to reduc~ $\tr!ac~ erosion on the side tut island and control sedimentanon to Eut SaDdusky
wing aetions were proposed:

1. Grade the si,
by a combinan
2. Ex~nsive p
spp.). ThC$e aJ
J. Set~ the CUJ

perennill rye 2
4. PJ~ce be~
sediment loa.dil

Ies of the island, p~~ululy On the channel side, f() a gentle slope. 11Us will be accompli$hr:d
m ofhand labor and smaU me~l1anical equipm~11t.
:JJtions of the jg}and are CUIrently veget&lcd wiLlllkrl&~ p~tch" of iman weed (PolygoJJtum
ea. aro well protected by this vegetation and thelefOfC will not be disturbed.
rently non.vegctated portion of the island with a native ground cover such as panic grass at
~s.
of compost ar top and bottom of island slO})C& to sJow veJocity of runoff water and providc
19 protection to the cham\el and aqjacent fut Sandusky 8:Ay.

Barnes, Inc. esl

The Service WGuJd like. the opportunity 10 ~view the complete interim erosion control proposal once it is
submJtted.

We appreciata d1is opponunity to provide the above cormnents. lfyou have questions, or if we may he of
fu~bcr assistaPce in this matter, please contact Megan Sullivan at exten.ion 16 in tllia offie~.

SinceJely,

~
Kenneth C. Lammm

Acting Supervisor

cc:
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c,ur. tUK JUUN

INFORMATION

FISH AND WILDLIFE SBRVICE

&oJogica! Services
6950 AlDerican~ Parkway, Suite H
R.oynoJdsbufi. Ohio 4~8-4132

(614) 469-6923/FAX (614) ~6919

September 28.2001

Lt. Colonel Glen R. DeWillie
Buffalo District, Corps of Engineers
)716 Niagara Street
Buffalo, New York 14207

Attention; Regulatory Branch, Mr. Michael MontoDe

Dear Colonel De Wil1ie:

This letter serves as follow-up consultaLion on the bald eagle and piping plover, Fcdcral threatl:ned and

endangered species, respectiv~ly I for the project proposed by Bames Nursery. Inc. in East Sandusky Bay.
Erie County, Ohio, Publit Nonce No.2000-02170( I).

A3 proposed, the; Barncs Nurscry project will imp~t bald eagle foraging habitat and areas that could

potenl:ially provide fora~ing habitat for the pipin& plover. ihould the species ~colonizc this area. The
project are-a ib part of a bcavily w~d staii.r.a area for t1edilini Clilcts throughout the region. Thc Senril;c
recommends the fon()wing modi1ications to the project design in order tO m!n1mizc negative impacts on
these two species.

Sedimentation and Wate[~li1):
A11 efforn should ~ mAd~ M limit t:r6sion And !~dim~ution in the projeot ~A Sedimentation
d~creases the V2ilue of the habitat for fish and macro- and micro-in\'ertebrates. and hence) birds that prey
on theSt; or~1~m5, such a5 the bald eagle and piping plover. Establishment of veg~taliun un the created
Island was coml)leted as part of the interim remedial actions proposed by Barnes Nurgery in July 200 I.
Establishment Qfplants and their roots has and win continue to slow erosion and limit sedimentation.
Furthetmore, fol1ow-up plantings of native prairie grass may be completed in the future which will
continue to dim IDlSb erosion. This project proposal does not involve any dredgmg activity .Dredging this
area would like v reswt in high amounts of suspended sediments entering the water. further disturbing the
aquatic comm\JJ ,ities and diSNpnng feeding opportUDities for eagles. The Service requests that watg-
quality nlonilurmg bc pcrCQnncd rclularly throughout the ttve.-year monitoring period in bOTh rhc; ~tcd
channcl and the bay area to ensure that the project is noT causing a decrease in water qua]jty.

hlvasive S~i~~
Inva.~ive ..;pecie£ such as cattail (1)1pha spp.), common reed (Phragmites australis), and PUIPle looscsa-ifr:
(Lylhrum salicaria) commonly thrive in distw-bed wetlands including the proposed project site. These
&ptcics, which provide little ben~fit to wildlif~, often fonn a monoculture by outcompetin& native
vegetadon. lIldeed. in a plant survt:'I conducted by Dr. Charles Herdendorf on September 7, 2001, c~b of
these species was identified on the site. Inlerim coltective measures W)denaken by the applicant included
manually controlling these species to prevent their spread across the projC(;t are-.. The Scrvil;e requests
that the applicant control these species throughout the five-year roonitGring period impOsed by the Corps
QfEngineers. Furthermore, we request that herbicides be used sparingly, if at an, to protcct native.
beneficial plants in the project area. A dive:l'Qe AlTay o!native pJant species provides bener habitar for
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wildlifl!, which in hJm provides bener foraging habitat for eagles and plovers.

Human Digturbat1Ee
Bald ca~les a~ notorlol.&iJy ~by and ~d to ~void aroa, lbat are rcgul~ly disturbed by humans. A stUdy on
fledgling eagles in Ohio' & western Lake Erie basin. coJnpleled by the Ohio Division ofWild1ife from
1989.1992. shows dJat, "Once independent, young eagles search out low human activity areas with good
food supplies and adequate pen:h sites prior TO migrating. The young responded to human disnn-bance by
fleeing the Mea of intrusion. often by exttnded $()aring periOI~.'. This same stUdy demonstrated that
fledglmgs dispersed mainly to Sandusky Bay, Ottawa National Wildlife Refuge near tho mouth of the
Toussaint River, Winous Point. and Cedar Point National Wildlife Refuge i11 the we8tem ba~in ofLalce
Erie. Young ea81es were identified ftom Ohio, Michigan, Indiana, Wisconain. and Canada, and gathcred
in commIMitie,g at these locations. fledglings were found to utilize the moutb of the Toussaint River only
ftom Tuesday to Thursday, which corresponded with the days when hUl11an use was at a minimum.
Accordingto the study, "Habitat analysis indicates potential,concem for meeting long-term fledgling
habitat needs as Ohio's eagle population continues to grow OMark Shietdcastlc, Pers.cotn.. 9126/01)." We
recommend that human disturbance of the project site be kept to a minjmum. This includes djscoUt"a.gin~
use of the area by trespassjng individuals on foot or in boaTs. The Service recommends posting "no
ttespassing" and "no fishJng" signs in me project vicinity m order to minimize human disturbancc6. In
addition, the Service requests that heavy machinery be prohibited within the project area. Introducing
large, 1000 machine5, even temporari1y, is often enough to di:scoW"Age eagles and other sensitive species
from regularly using the acta.

Nuisance S~ies
Thc design of this project may influence the use of existing habitat by certuin nuisance ~ccies, such as
c:.u-p, Canada ieese, and au1ls, which may. in turn, affect \he v~luc of ~c b~bi~\ for eagles and pIovers.
Carp, a notoriously aggressive fish species that Jives la $iIty '~atcr, usually conlnoures tO 5edim~ntation
by thrashin: about in the water and uprootin~ aquatic vcgeta1ion. l"hls sedimentation prevents fi.lt\m
coloniz-ation by otl!er fish gpe~es a..'1d aquatic invertebrates, and disrupts tbe growth of aquatic vegetAtion
that may provide forage for birds md wildlife. Dwing ~ siTe vj$it on May 22, 200 I, Service biolo~st5
ob~ervtd t large number of carp spawning in the wa~g adja(:ent to the project. The Service proposes that
thc ~pplicant undertake a fish monitoring study to determine what specieg are present now and their
relative abundance. This study should continu~ throughout the five-year monitoring period to determine
what, If any. effect the project is having on the fish community.

Gulls and Canada geese are two other Quisance species whos~~ presence tends to decreaso thc valuc of the
habiut for other species, specifically the piping plover. The9~~ species could potentially be attracted to the
created i81and for nesting and foraging. The increased presen4~ of these specie9 w11J likely decreast the
va]uc of the marsh for endemic bird spocies. Oulls are knoWIl to prey On the es;s of piping plcyers.
~ing and nesting activities of Canada geese and gulls can easily reduce the avai1ab1e t\ative marsb
vegetation, whi,h would result in altering and/or reducing fol:Bging and breeding habitat for c:ndcmic
species. P1anting the are. with n.tive prairie grass, and allowing the vegt:tation to become taJl and dense
will help to discourage gulls and geese. Assuring that the island is not mowed or veGetation otherwise
di9rurbed should keep most of these nuisance birds away.

Further ActionH
The Corps has stated that the island couJd be pUI img a conse:lV8.tion eascm~nt a1~d l1Cld by i dlild pilty

that would manage the A~a tor fish and wild1ife habitat. The Service agrees that this would be an
acceptable mcans of majntairling the property .provided that the third parry Adheres to the guidelines

provided above.
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PleuC' note ~
ncg.ti~ly aft1
bclir;vc that ot
thlS area. We
desianed such
liR to see the
environmental

Lt the Service continu~s to oppose the project, as proposcd. We assert that the project will
:ct the SUIrOunding environment, as wc11 as Sbcldon Marsh State Naturc Pr~serve, We
2er alternatives exist that could provide Barnes Nursery with water and avoid all impacts to
believe that these alternatives have not been fully examined, and that this project could be
that tht bay could remJin the prisfjne ecosy.qfem that it has been for decades. We would
area restored to it origina.l conditian and request that Barnes Nursery, Inc. dev~lo~ less
Iv damaging means to obtain water.

w t appreciate this opport\lnity tO provide the above COlJ1ments. If you have questions, or if we may be of
further assistance in this l11Aner. pleas~ contnct Megan Sullivan at extension 16 in this office.

Sincerely,

~If)t-.
Kenneth C. Lanuners
Ac.ting Supc:rvisor

cc'


